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IN THE UNITED STATES DISTRICTc~OURT 


FOR THE WESTERN DISTRICT OF PENNSYLVANIA 


COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL 

PRDTECTION, 

Plaintiff, 

v. Civil ActiDn No. 2:l2-cv-Ol061-NBF 
Judge Nora Barry Fischer 

FIRSTENERGY GENERATION CORP. Electroni ~ally Filed 

Defendant. 

CONSENT DECREE 

A. Plaintiff, the Commonwealth ofPeIll1sylvania, I:epartment of Envirormental 

Protection ("Department"), filed its Complaint against Defendalt FirstEnergy Genention Corp. 

("FirstEnergy"), owner and operator of the solid waste disposal impoundment knOWlJ as "Little 

Blue Run" (the "Impoundment"). The Compl,dnt alleges that SDme or all of the con:;titu::!nts 

contained in the waste materials may present a current potentia. that one or more en"ironmental 

receptors will be exposed to a risk ofharrn ifrl!medial action i~ not taken, and that FirstEnergy 

has violated provisions of the PeIll1sylvania Selid Waste Mana ~ement Act, the Act ( f July 7, 

1980, P.L. 380, as amended, 35 P.S. §§ 6018.:,01- 6018.1003 

B. Defendant, FirstEnergy, an Ohio Corporation, i; the oy.,ner and open,tor 'Jfthe 

Impoundment, a residual waste disposal facilhy located in Greene Tovmship, Beavtr County, 

1 

PO Fl"EcHnOl.O&IES 
TIXII, 'I ((lfi"!JlIfH:!HIS lUi St:iIPU; Devebllt!f5 

Case 2:12-cv-01061-NBF   Document 7   Filed 12/17/12   Page 1 of 22



Case 2:12-cv-01061-NBF Docurlent 3 Filed 12/14/12 Page 2 of 28 

Pennsylvania and Hancock County, West Virgida. FirstEnergy mticipates converting from an 

Ohio corporation to an Ohio limited liability company and chanf ing its Hame to FirstEne.rgy 

Generation, LLC, All rights and liabilities associated with FirstI:nergy's ownership a'ld 

operation of the disposal impoundment, including without limitation under this Conse::!t Decree 

wHlcontinue, uninterrupted and unchanged, throughilIlY such C( Inversion. 

C. The parties have agreed that the ;:;ettlement ofthi~ matter without further litigation 

is in the public interest and will serve the purpose of judicial ec( nomy. 

NOW, THEREFORE, upon the consent and agreement (fthe parties to this Cons:mt 

Decree by their authorized officials, it is HEREBY ORDERED, ADJUDGED, Al\fD DECREED 

as follows: 

1. GENERAL PROVISIO ~S 

1. Jurisdiction and Venue. This Court has jurisdict.on over the subject matt~:r of this 

action and the parties pursuant to 28 U.S.C. § 1331 and 42 U.S.C. § 6972(a)(I)(B). For the 

purposes of this Consent Decree and the under'ying complaint, FirstEm~rgy waives all ohjections 

and defenses that it may have to jurisdiction of this Court or to venue in this District 

FirstEnergy does not challenge the terms of this Consent Decree or this Court's jurisdictLon to 

enter and enforce this Consent Decree. 

2. Retention of Jurisdiction. Jurisjiction is retaine j by this Court for th;: purposes of 

issuing such further orders and directions as may be necessary md appropriate for tlte 

implementation or modification of this Consent Decree, and for enforcing complian;.e vdth the 

provisions of this Consent Decree. 

3. Parties Bound. This Consent Decree shall be binding upon the Depa:tmcnt, 

FirstEnergy, and FirstEnergy's officers, agent3, servants, empbyees, successors and assigns. 
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4. Waiver of Certain Defenses. In any subsequent a1ministrative or judicial 

proceeding initiated by the Department for injunctive relief, pen llties, or other approf'riat~ relief 

relating to the Impoundment, FirstEnergy shall not assert, and IT. ay not maintain, any deD::nse or 

claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, 

claim-splitting,~er othel' defenses based upon ar:y contention tha :the claims raised by the 

Department in the subsequent proceeding were or should have teen brought in the in itant case. 

5. Authority to Sign Consent Decree. Each undersigned representative certi:iies that 

he or she is fully authorized to enter into the telms and conditio 1S of this Consent Decre(;~ and to 

execute and legally bind that entity to this docrment. 

6. Notification. 

Correspondence with Department. All correspOJ ldence with the Departm:mt 

concerning this Consent Decree shall be addressed to: 

Michael G. Forbeck 
Environmental Program Manager, Waste Mana~ ement Program 
Department of Environmental Protection 
Southwest Regional Office 
400 Waterfront Drive 
Pittsburgh, PA 15222-4745 
(412) 442-4000 

Fax: (412) 442-4194 


and 

Compliance Specialist 
Clean Water Program 
Department of Environmental Protection 
Southwest Regional Office 
400 Waterfront Drive 
Pittsburgh, PA 15222-4745 
(412) 442-4000 
Fax: (412) 442-5228 
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Correspondence with FirstEnergy. All correspon,ience with FirstEner!;y 

concerning this Consent Decree shall be addressed to: 

Raymond L. Evans 

Vice President, Environmental 

FirstEnergy Corp. 

Akron,OH 44308 

(330)761-4482­
Fax: (330) 384-5433 


FirstEnergy shall notify the Department whenever there is a cha 1ge in the contact person: s name, 

title, or address. Service of any notice or any kgal process for any purpose under thb Consent 

Decree, including its enforcement, may be made by mailing a c( 'py by first class mail to lhe 

above address, except as otherwise provided below, 

7. Entire Agreement. This Consent Decree shall ccnstitute the entire integrated 

agreement of the parties. No prior or contemporaneous commu 1ications or prior drats s:1all be 

relevant or admissible for purposes of determiring the meaning or extent of any proviskns 

herein in any litigation or any other proceeding. 

8. Costs of Suit. Each party to this action shall bear its own costs and at:orn~ys' 

fees. 

9, Public Notice. Notice of the proposed Consent :)ecree and a thirty (30) day 

opportunity to provide comment to the Department were published on August 11, 2C 12 in the 

Pennsylvania Bulletin, and prior thereto in local newspapers. Hodifications to the ( ons'~nt 

Decree have been made in response to certain ~oncerns raised hy the public, and the par!.ies' 

responses to the comments have been provided to the Court in :heir Motion to Enter the Consent 

Decree. 
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II. COMPLIANCE REQUIRElV:ENTS 

10. FirstEnergy shall effectively add:~ess the potential for constituents contlined in the 

waste materials within the Impoundment to pre~.ent a danger to (ne or more enviro!1l'T;cnt;;.l 

receptors, and take all measures necessary to comply with appli( able law, including but n:lt 

. limited to laws protecting groundwaterandsur:face waters sum: unding the Impoundmen-!; 

FirstEnergy shall take the actions set forth below: 

a. Seep monitoring and identification 

1. Seep reconnaissa:lce: Conduct qnarterly reconnaissanl:e v.ithin 

three-quarters (3/4) of a mile in Pennsylvania and West Virginia surrounding the 

ultimate waste disposal limits of the Impoundme lt, unless otherwise agreed by 

the Department, and up to one mile at locations ~pecified by the Depaimmt 

where one or more seeps near such location(s) hHve been determined 101m 

contaminated by the Impoundment, as defined if Paragraph IO(b) below, to locate 

any and all seeps or springs ("seeps") which hav;, developed as of or priOJ' to such 

reconnaissance, using best efforts to obtain acce is to properties not owned or 

controlled by FirstEnergy. Firs1:Energy shall nOlify the Department ire wding of 

the location of newly identified seeps within se" en (7) days of discov ;;ring a seep. 

ii. Sampling of newly identified see 2§.: Newly identified5eeps shaH 

be sampled within thirty (30) days of discovery for flow quantity and the 

following constituents: anlmor.ia-nitrogen, bicarbonate, calcium, chbridle, 

fluoride, chemical oxygen demand, nitrate-nitrogen, pH, specific conduc'lance, 

sulfate, total alkalinity, total dissolved solids, total organic carbon, turbidity, iron, 

manganese, magnesium, potassium, sodium; t01al and dissolved com entJations of 
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barium, boron, cadmium, chromium, copper, lead, mercury, selenium, silvl!f, zinc, I 
i 

arsenic, molybdenum, thallium, and cyanide; unkss the Department al thorizes a 

I 
modification to this list of parameters in writing, pon a showing of gOI)d cause. ! 

iii. Re-sampling of seeps: Subject to nodification by the Ilepl'irtment I 

as set forth below; FirstEnergy-snall alsoresample all seeps, streams, dOrQ>:!stic 

I 
water supplies and monitoring wells referenced i:l either the Departmcnt-

! 

approved water monitoring program or the locatbns listt~d on Appendlx 1\ hereto, I 
on a calendar quarterly basis for these constituen :s, to determine whe6er any 

I 
previously identified uncontambated seeps, strellms, water supplies o· monitoring 

! 

wells have become contaminated by the Impoun,iment, and to measur;: flow I 
quantity for seeps. As part of this sampling, Firs' Energy shall also sanplc all 

monitoring wells on a quarterly basis for antimo ly, beryllium and nic..;:el, and on 

an annual basis for chromium III and chromium VI. After four quartns of 

monitoring have been completed for a monitorir g location set forth it. Appendix 

A, FirstEnergy may submit a w~itten justificatio 1 and request to the [lepartment 

to discontinue further monitoring for such locati::m(s), based upon analysl:s, 

physical location and other circumstances. The ~)epartment may gran I , ck:fer or 

deny such request, and may consider adding such sampling locations :x ether 

sampling locations to the moni10ring program. 

iv. Reporting of seep analyses: i The analytical results of all silch 

sampling shall be submitted to the Department 'Xlithin sixty (60) day~ of .;ampling. 

FirstEnergy shall prepare and submit to the DeI artment a quarterly n~port 

identifying any and all seeps by longitudellatitde and a map, and indude current 
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and historical sampling data and trend analyses f('r each seep, stream, ';vakr 

supply and monitoring well. Such reports shall b:: submitted in papermd 

electronic format no later than the last day of ApJiI, July, October and January of 

each year. 

b. Seep management: Seeps and grouruiwat er shall be considered 

"contaminated by the Impoundment" for purpo:,es of this Conse nt Decree when the Department 

or FirstEnergy determines that a seep has been impacted by was te material within the 

Impoundment, based upon parameter values andlor upward trending constituent leve s, \','hich 

indicate that ground water degradation is occurring. FirstEnerg y shall, within thirty 130) days of 

receiving notice from the Department, or FirstEnergy's own del erm inat ion (whichewr oecurs 

earlier). that a seep is or has become contamimlted by the lmpo'mdment, submit a Wlitten plan to 

the Department describing the means by which FirstEnergy wil , manage such seep. All seeps 

contaminated by the Impoundment must be managed by FirstEuergy by one of the fc.llmlling 

means: 

i. Within sixty (60) days of receipt Jf such notice from the 

Department, submit a full and complete applica1ion for authorization to discharge 

to a surface water pursuant to an NPDES permi1 issued by the approrriate 

governmental authority, or 

ii. Within sixty (60) days of receipt of such written notic:. frem the 

Department (or such other time period as appw led in 'writing by the Department), 

submit for Department approveJ a plan and schf dule to collect and convry the 

seeps back into the Impoundm(~nt; the schedul( shall establish that the plan will 

be implemented no later than ninety (90) days f JIlowing Department aprroval, 
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unless another time is approved by the Departme 1t; provided, howeve', that if 

FirstEnergy is unable to acquire necessary propelty rights despite its best ({forts 

to do so, FirstEnergy shall propcse in writing, within the time frames <!stablished 

above, an alternative plan to comply with this pa: 'agraph, or 

··m. As otherwise agreed to in writing by the Departmentalld 

FirstEnergy. 

c. Water Supply Protection 

i. FirstEnergy shall monitor drinkin ~ water wells as directed by the 

Department. 

ii. For any and all drinking water wdis within one-half mile of the 

ultimate waste disposal limits of the Impoundment, FirstEnergy shall, upon 

receipt of written direction from the Department offer the owner, and if tile 

owner accepts, provide restoration of the affecte i water supply at no addil:ional 

cost to the owner or replacement of the affected water supply with an alte:nate 

source that is of like quantity and quality to the (.riginal supply at no cost to the 

owner. Use, operation, and maintenance of the Jestored or replaced viater supply, 

of ]ike quantity and quality to the original pre-e} isting supply, shall rl;sull in no 

cost to the homeowner beyond that of the pre-e}!isting water supply. For any and 

all drinking water wells more than one-half mih; of the ultimate wast,! di1:,posal 

limits of the impoundment, First Energy shall c( mply with the requir ;:me nts of 25 

Pa. Code § 289.255. 

iii. No later than two years following entry of this Consert Decree, or 

earlier if required pursuant to Subparagraph (ii), above, FirstEnergy ~ hall offer, 
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and if the owner accepts, provide at no additional cost to the owner, an alt~:mate 

water supply of like quantity and quality to the original supply with a pemlanent 

disabling of the well water supply, to the followiLg residtmces: 105, 1: 2,223, 

240,242,248,249,256,261,263,264,268,276,282,292, and 292 CJllen Drive, 

Greene Township, Beaver County, Pennsylvania! 490R~dDogRoadi Gree~ 

Township, Beaver County, Pennsylvania; 2402 Pyramus Road, Chester, \Vest 

Virginia; 61 Burgundy Lane, Chester, West Virg nia; 149 Marks Run Roa.d, 

Chester, West Virginia; and 231:> Pyramus Road Chester, West Virghia. Use, 

operation, and maintenance of the restored or reJ:laced water supply, crme 

quantity and quality to the original pre-existing slpply, shall result in 10 CJst to 

the homeowner beyond that of the pre-existing water supply. 

IV. The provisions o:this paragraph ae without prejudice to the 

ability of FirstEnergy and any h)me owner to nesotiate and agree to krm:: 

acceptable to both of those parties. 

v. The Department expressly reservl:s its authority to reqt:ire 

additional measures to protect water supplies pu 'suant to its statutory. regulatory, 

permit and order authority. 

d. Lawrenceville seep collection repair acti lities: FirstEnergy shall ,::ontinue 

to implement the measures approved by the D{:partment on May 10, 2G12, to collect previously 

identified contaminated seeps in Lawrencevil1t~, West Virginia. 

e. Lawrenceville seep collr~ction improverrent activities: FirstE-lergy shall, 

on a semi-annual basis as part of the Progress Reports required under Paragraph 13, below, 

submit to the Department, with a copy submitted to the West" irginia Department of 
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Environmental Protection, (a) for each pumping station, the avelage and maximum fl,)w amounts 

during the previous six months, maximum pumping capabilities, and a listing of any How,) which 

are not fully captured by the system(s), and (b) :Jlans and a schellule to address any fi:rther 

modifications or additions to the collection facilities in Lawrenc~ville, West Virginia neC'i~ssary 

to abate seeps contaminated by the Impoundment that flow into:my 13urfaee stream. }irstEnergy 

shall also notify the Department in writing within seventy-two (12) hours of any flo~,s wllich are 

not captured by the system(s); said notice may be provided via ~mail to both Mr. Michae: 

Forbeck (mforbeck@pa.gov) and Mr. Paul Minor (pminor@pa.J ~ov). FirstEnergy shHll 

implement such plans in accordance with the plans and schedule" as approved or moLifie;! by the 

Department. 

f. Investigation of measure:; to reduce or prl:vent ground water ir1lli!f1: 

FirstEnergy shall undertake and complete an investigation and c conomic/technical feasibility 

assessment of the matters and issues listed in the subparagraphs below. No later thaI. February 1, 

2013, FirstEnergy shall submit to the Departmc~nt a report, signl:d and sealed by a Pmfes:>ional 

Engineer, who is licensed in Pennsylvania. Th,;: report shall inClUde, without limitati:m, all data 

and analysis, and the conclusions derived therefrom, regarding' he following. 

i. A detailed evaluc(tion of: current solidification characteris'tics of 

the waste material based upon c;)re drillings at n Imerous representath'e lateral 

and depth locations in the impOlmdment and oth ~r available testing 

methodologies; all methods and options availabl ~ to enhance or expedite 

dewatering andlor solidification of the waste rna :erial, including anal:'ses of the 

projected rates of dewatering/stabilization, feasi' )i1ity of implementat em, and 

resulting waste-to-groundwater impacts for eacr. such method and opjon: and the 
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influence of current and future infiltration of precipitation and ground 'Nater into 

the waste material on future dewltering, stabiliza jon, and waste-to-gwun<:water 

impacts, 

ii. Infiltration rates cf precipitation il to wast,e that would (·ccur at and 

. after closure, based upon varying gradients; direc; seeding, and/or application.of 

natural and synthetic cover/capp:ng materials. 

iii. Feasibility of the selective applica jon of slurry walls aud 

associated pumping facilities installed in periphel allocations to the Irrpoundment 

to limit or re~direct groundwater infiltration or cc ntamination. 

iv. Feasibility of the selective application of pumping wei):, iw,:talled 

within andlor in peripherallocat:ons to the ImpoHndment to limit or re"dirl~ct 

groundwater infiltration or contamination. 

v. Water table leveb within the wast; material in the Impoumlment at 

representative locations, and the feasibility of the following measures :0 n:duce 

such levels: effects of an increase in positive slo )es of waste, cover/capping to 

prevent/minimize infiltration of precipitation, US!: of syn1hetic and natural 

cover/capping materials to prevent/minimize inft ltration of precipitatiun, and the 

application ofpumping wells and/or other liquid removal technology. Such 

information shall also be used to evaluate the iss11es set forth in Subparagraphs (i) 

through (ix), herein. 

vi. Feasibility of minimizing the size of the permanent pOI.1 in the 

Impoundment, and the installation and permanert maintenance of a mtunl or 

synthetic liner between the uncontaminated stornwater and the waste material. 
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vii. Explanation of the presence of ars~nic in seeps and gromd'I'Vater 

originating from the Impoundment, and the feasii)ility of minimizing tlis 

parameter, including, but not limited to, an inves .igation of any changl~ in waste 

chemistry or characteristics, or change in water chemistry and pH within I:Je 

Impoundment-during the lastseyen(7) yearg~· 

viii. Evaluation of flow rates and conc ~ntration of selenium and. boron 

discharges from the Impoundment at NPDES pel mitted outfalls. 

ix. Evaluation of the future safety ani [ stability of the dam and Cove N 

saddle dam in light of all methods and options fc r waste stabilization, dewatering, 

and closure activities. 

x. A detailed invest,gation and testir g program to obtain ,he 

following information: determine the lateral and vertical extent of gn .undwater 

contamination, identify the distribution of the aq .lifers and non-aquifers a::ld the 

degree of hydraulic connection, and evaluate the relationship of the aC,uifi::rs to the 

recharge and discharge zones ar..d water supplies. Based on the inves11gation, 

provide detailed maps for each of the identified aquifers showing act\.ial aJd 

potential impact areas, both lateral and vertical, and the aquifers' rela1:~om:hip to 

recharge and discharge process at springs, seeps surface~ water and w iter 

supplies. At a minimum, FirstEnergy shall prov.de this information, iestiJg and 

analysis, and current and estimated future seepage flows, as part of it:· 

investigation into potential uses of slurry walls f nd pumping wells as required 

under Paragraphs 10(t)(iii) and (iv), and also for the areas of the dam and Cove N 

saddle dam, for Lawrenceville, WV (between grid markers N 4750011 and N 
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482000), and for the Cullen Drive neighborhood of Greene Township,. PA 

(betv.'een grid markers E 1201OCO and E 1205000). 

g. Protection of groundwat(:r and surface w~ ters. 

l. FirstEnergy shall take all measures necessary to ensure thaI the 

existing and designated uses of =Ul{ace waters;ir cludingbutnot Hmit,!d to Little 

Blue Run, receiving any contaminants from the Impoundment, are prctectl~d, and 

that water quality criteria in such surface waters lchieve applicable re:;ula:ory 

standards for all parameters, inc:uding but not lit lited to all}monia-nit'ogen, 

bicarbonate, calcium, chloride, fluoride, chemice I oxygen demand, nhmte· 

nitrogen, pH, specific conductarce, sulfate, total alkalinity, total dissolvec. solids, 

total organic carbon, turbidity, iron, manganese, magnesium, potassiu TI, s<)dium; 

total and dissolved concentrations of barium, bOlOn, cadmium, chrom um, copper, 

lead, mercury, selenimm, silver, zinc, arsenic, me Iybdenum, thallimm, cyanide, 

aluminmm, antimony, berylliurn, cobalt, nickel, ,anadium, chromium 1II and 

chromium VI. Notwithstanding the foregoing, s~eps contaminated b) the 

Impoundment shall be managed pursuant to Par~ graph 1 O(b), above. 

ii. FirstEnergy shall take all measurt:s necessary to ensun that 

NPDES permit limitations for point source disctarges from or associ. ted with the 

Impoundment are not exceeded. 

Ill. FirstEnergy shall take all measurc:s necessary to ensun, that 

groundwater impacted by the Impoundment doe; not exceed, and ifn~cessary, is 

abated to applicable regulatory !,tandards, including those set forth in Sec'ion 

289.267 ofthe Department's Re:sidual Waste re~:ulations, 25 Pa. Codl! § n9.267. 
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h. Closure plan for the Imp'Jundment. No ILter than March 31, 2013, 

FirstEnergy shall submit to the Department an application for a najor modification bl the~ Permit 

for the Impoundment proposing a closure plan for the Impoundtllent in accordance with the 

Department's Residual Waste regulations and in compliance wi h the requirements 0 :'thi:, 

.ConsentDecree.·The proposed closure plan sh,dlfullyaddress heresults~f·FirstElwrgy's 

investigation and feasibility assessment required by Paragraph I OCt), above. 

i. Department approved plans. Any plan ar d schedule submittec by 

FirstEnergy as approved by the Department in accordance with :my requirement oftr is Consent 

Decree shall become part of this Consent Decn:e. A violation 0 f any such plan and s ~h~:dule 

shall constitute a violation of this Consent Decree. 

j. Information to and involvement by Comnunity. FirstEnergy ~hal1 provide 

a copy of the reports required under Paragraph~. 10(a) and 13, atld the investigative/a:;ses:':ment 

results required under Paragraph 10(t), and its application for a najor modification tt· th~~ Permit 

proposing a closure plan for the Impoundment, for review by ccmmunity members b ,' providing 

such materials concurrently and without charge to the Secretary of Greene Township, and if 

requested by the Commissioners of Hancock C:.mnty, WV, then a copy to Hancock County. 

FirstEnergy shall also make appropriate repres(mtatives availabl e to attend and partie ipat:~ in 

public meetings as requested by the Department. FirstEnergy shall reimburse Green~~ Township 

for up to Twenty Thousand Dollars ($20,000.00) in professiona consulting servicesncurred by 

the Township in the Township's evaluation of FirstEnergy's application for a major mo:Lfication 

to the Permit proposing a closure plan for the Impoundment. 
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k. Air Quality. 

i. FirstEnergy shall conduct monito] ing sufticient to ensllre that 

operation of the Impoundment will not cause or ~ ignificantly contribm~ to an 

exceedance of Ambient Air Quality Standards, 2; Pa. Code § 131.3. ;'-10 l.:lter 

than ninety {9G-) days following:!ntry of this-COIl sent Decree, FirstErnrgy shall 

submit for approval by the Department a plan fOJ the establishment of a fugitive 

particulate monitoring system fer the Impoundm !nt. The plan shall P"opose 

monitoring site locations of sufficient number ani spatial distribution to 

accurately determine the rates at which particula e emissions from the 

Impoundment are deposited in peripheral areas, ; md that monitors sha 1be 

constructed in conformance with the standards 0' ASTM D 1739-98. Th~: 

location of the monitoring sites :,hall be initially )ased on a wind rose of the area 

derived from climatological data recorded at the nearest National WeLtheT Service 

weather station. The plan shall further propose s pecifica.tions for, ane a 1c cation 

for the installation of, a meteorological monitorillg station near the Impou1dment 

that conforms to the provisions of either "Meteol ological Monitoring Guidance 

for Regulatory Modeling Applications," EP A-45 41R-99-005, US Env ::,onmental 

Protection Agency, Office of Air Quality Plannillg and Standards, Re:ean:h 

Triangle Park, NC, February 2000, or the EPA Cuality Assurance Handbook for 

Air Pollution Measurement Sys1ems Volume IV Meteorological MeCisurements 

Version 1.02006 with wind speed and wind dire:::tion measurements :ah::l at a 

height of 10 meters. FirstEnergy shall prepare a Id submit to the Deplrtrn ent a 

quarterly report of all particulate monitoring resLits, no later than the .ast day of 

15 
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April, July, October, and January of each year. l rpon completion of 0 1e calendar 

year of meteorological monitoring data collectiOll, FirstEnergy shall s~lbrmt to the 

Department are-evaluation of the fugitive particlllate monitoring syskm based on 

the site-specific data. FirstEnergy shall implement the pIan, as appro, ed by the 

Department,·within sixty (60) df·Ys of approvaL 

it FirstEnergy shall, within thirty (3 1») days of entry ofthls Consent 

Decree, until otherwise directed by the Departm~ nt, also utilize a port;lble 

hydrogen sulfide meter on a we(:kly basis arounc the perimeter of the 

Impoundment, at locations approved by the Dephrtment, and within n.'enty-four 

(24) hours of receipt of any report of odors emanating from the Imporndment 

from one or more residents or government offici;lls at such location(s), in )rder to 

monitor hydrogen sulfide levels and promptly ta:~e corrective action v,·hic:) may 

be necessary to prevent and eliminate significant odors and/or potentitlly 

dangerous hydrogen sulfide emissions. FirstEne:gy shall notify the Deprutment 

within 24 hours of receipt of any odor complaint, and of any increase in 

monitored hydrogen sulfide levds indicating a c lange in conditions a: or around 

the Impoundment. Within sixty (60) days of ent 'y of this Consent De ;;ree:, 

FirstEnergy shall modify the odor control plan n:quired under the Pernit ':0 

address prompt and long term rr.easures to adeqt ately address the pot~ntid 

emission of odors from the Impoundment, and sllall further address sLch Jlotential 

odors as part of FirstEnergy's application for a major modification to the?ermit 

proposing a closure plan for the Impoundment. 

16 

i 
PDf:TI:CHnoLbsIES 
bJI, b :U!TI/J:H!ents lUi sen~s Develupel:. 

i 
! 
I 

Case 2:12-cv-01061-NBF   Document 7   Filed 12/17/12   Page 16 of 22



Case 2: 12-cv-01061-NBF DocLlr1ent 3 Filed 12/14/12 Page 17 of 211· 

iii. FirstEnergy shall, within thirty (3( ) days of entry of thi; Consent 

Decree, propose a location for the necessary infn: structure for the Dep ITtn~ent' s 

placement of hi-volume air sampling equipment down-wind of the Impoundment. 

FirstEnergy shall construct the necessary infrastmcture for the Departnent's 

placement of hjwvolume air sampling equipment (lawn-wind of the Impour1dment 

at a location approved by the Department by Ma) 30,2013, or within;ixl:)' (60) 

days of the Department's approv:il of such locati(,n, whichever is later. ane shall 

on an ongoing basis, until terminated or modified by the Department, teimburse 

the Department for the costs of filters and laborat)ry analyses ofhi-vo um;~ air 

sampling conducted by the Department up-wind Ind down-wind oftht 

Impoundment, to monitor fugitive particulate and metals emanating from the 

Impoundment. 

iv. FirstEnergy may Iequest and the [epartml!nt may grant for good 

cause shown modification( s) and lor termination cfane 01' more of the :tbove­

enumerated air monitoring requitements. 

l. FirstEnergy shall, no later than December 31, 2016, cease disposing in the 

Impoundment the waste materials currently autt_orized under the Permit: FOG plant ow :;olids 

waters, stabilized CCB sludge (includes Flue Gas Desulferizatio 1 (FGD) scrubber slu Jge mixed 

with additional lime, FOG Plant high solids water, fly ash, botto n ash, waste streams fron the 

Low and High Dissolved Solids Ponds) and other wastes or wasle waters from the Lo.v Solids 

Line. 

11. Reservation of Rights. The Depertrnent reserves :he right to require atditi.mal 

measures to achieve compliance with applicable Law. 

:.7 
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12. Compliance with Law. This Consent Decree in ro way affects or relieves 

FirstEnergy of any responsibility to comply wit:'} any federal, Stf te or local law or regllatlOn, or 

applicable permit. FirstEnergy is responsible fN achieving and naintaining compliru~ce',vith all 

applicable federal and state laws, regulations, and permits, and compliance with this Con:,ent 

Decree shall be-nodefense to any actions commenced pursuant '0 such laws, regulatil)lls, or 

permits. This Consent Decree shall not be construed as a permil issued pursuant to federal, state 

or local law, or as a modification of any existing permit so issue i. 

13. Progress Reports. Commencing six months from the Date bfEntry, rud 

continuing every six months thereafter on or before January 31 (,nd July 31 of each year, 

FirstEnergy shall submit to the Department a semi-annual progNSS report in both papr and 

electronic format. Fi~stEnergy shall include in lhese progress re )orts all information :1e(~cssary 

to determine FirstEnergy's compliance with the terms of this Ccnsent Decree. 

14. Transfer ofImpoundment. 

a. The duties and obligatior:s under this Consent Decree shall not be 

modified, diminished, terminated or otherwise altered by the tralsfer of any legal or lquhable 

interest in the Impoundment or any part thereof 

b. If FirstEnergy intends to transfer any legal or equitable interest in the 

Impoundment, FirstEnergy shall serve a copy ofthis Consent DI:cree upon the prospective 

transferee of the legal and equitable interest at l·~ast thirty (30) d iyS prior to the conte~npLited 

transfer and shall simultaneously inform the Department of sucl: intent. 

15. Civil Penalty. In full satisfaction and settlement )fthe Department's claim for 

civil penalties arising from claims set forth in the Department's :omplaint, occurring up ::0 and 

including July 27,2012, FirstEnergy shall pay (:, civil penalty of Eight Hundred Thoulancl 

18 
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Dollars ($800,000.00) to the Department in three payments, the :irst payment of Two Hundred 

Seventy Thousand Dollars ($270,000.00) to be ;Jaid within one hundred twenty (120) days after 

entry of this Consent Decree, the second payment of Two Hund] ed Sixty-Five 'Thousmd Dollars 

($265,000.00) within one (l) year thereafter, and the remaining )ayment of Two Hun:ired Sixty-

Five Thousand Dollars ($265,000.00) within two (2) years therelfter. 

16. Stipulated Civil Penalties. 

a. In the event FirstEnergy fails to comply ill a time.iy manner whh aJIY 

provision of this Consent Decree, FirstEnergy sJaH be in violati,m of this Consent D(:cret: and, in 

addition to other applicable remedies, shall pay a civil penalty ir the amount determiLed under 

the following schedule: 

i. For any violation of Paragraphs H{a), (b),. (c)Ci), (c)(ii} Cd). Ct), 

(h), (i), 0), Ck) or 13, Two Thousand Five Hundn d Dollars ($2,500.00 I pel' day 

for each day of each violation; 

i1. For any violation of Paragraphs H{c)(iii), or (e), Five Thousand 

Dollars ($5,000.00) per day for each day of each violation; and 

iii. For any violation of Paragraph 1011), Twenty-Five Tho.tsand 

Dollars ($25,000.00) per day. 

b. Stipulated civil penalty plyments shall be payable monthly on )f bdore 

the fifteenth day of each succeeding month. 

c. Any payment under this paragraph shall neither waive FirstEnugy's duty 

to meet its obligations under this Consent Decn;:e nor preclude the Department from 

commencing an action to compel FirstEnergy's compliance witt the terms and condi'iom: of this 

19 
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Consent Decree. The payment resolves only FirstEnergy's liability for civil penalties arising 

from the violation of this Consent Decree for which the paymen1 is made. 

d. Stipulated civil penaltiesihall be due automatically and withol:ct nodce. 

17. Force Majeure. 

a. In the event that FirstEnergy is prevented Tom complying in a:imely 

manner with any time limit imposed in this Coment Decree solely because ofa strike._ fire, flood, 

act of God, or other circumstance beyond FirstEnergy's control (nd which FirstEnerKi, by the 

exercise of all reasonable diligence, is unable to prevent, then FiJ stEnergy may petitic:l th! 

Department for an extension oftime. An increa:ie in the cost ofperforming the obligation) set 

forth in this Consent Decree shall not constitute circumstances bl:yond FirstEnergy's (ontlOl. 

FirstEnergy's economic inability to comply with any of the obligations of this Consent Decree 

shall not be grounds for any extension oftime. 

b. FirstEnergy shall only be entitled to the benefits ofthis paragra:Jh if it 

notifies the Department within five (5) working days by telephone and within ten (10) working 

days in writing of the date it becomes aware or rf;asonably shouk have become aware of the 

event impeding performance. The written subm:ssion shall incluje all necessary docl;mentation, 

as well as a notarized affidavit from an authorized individual spe ~ifying the reasons fer the 

delay, the expected duration of the delay, and th{! efforts which h lve been made and aJ e being 

made by FirstEnergy to mitigate the effects of the event and to m ~nimize the length of the: delay. 

The initial written submission may be supplemented within ten \\ orking days of its suhmi~:sion. 

FirstEnergy's failure to comply with the requirements of this par .. graph specifically ar.d in a 

timely fashion shall render this paragraph null ard of no effect as to the particular inci.lent 

involved. 
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c. The Department will decide whether to gnnt all or part of the txtension 

requested on the basis of all documentation submitted by FirstEI.ergy and other infon:1ation 

available to the Department. In any subsequent litigation, the Fi :stEnergy shall have:he burden 

of proving that the Department's refusal to grant the requested e dension was an abus; of 

discretion based upon the information then available to it. 

18. Withdrawal. Unless and until such time that the ':ourt enters this Con;ent 

Decree, the Department may withdraw consent and authorizatio 1 to be bound by the enm of the 

Consent Decree. 

19. Modification. The Consent Dec::ee may be modified by written conselt of the 

Parties. Any modification of this Consent DecIee by the Parties shall b<~ in writing, fled and 

approved by the Court before it will be deemed effective. 

20. Termination. The obligations of this Consent Decree may be terminated by the 

Court upon motion of any party for good cause shown, at any time following ten (10: ye,,:rs from 

entry of this Consent Decree. 

21. If, for any reason, the Court ShOllld decline to ap )rove this Consent n:cre'~ in the 

form presented, this agreement is voidable at the sole discretion of any party and the (erms of the 

agreement may not be used as evidence in any litigation betweel the parties. 

22. Status Report to the Court. The Department and FirstEnergy shall sulmi.t to the 

Court, within eighteen (18) months following entry of this Coment Decree, jointly o· 

individually, a status report describing the progress of FirstEneIgy in implementing he Consent 

Decree and related plans for the Impoundment. 
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Judgment is hereby entered in accordance with the foreg( ,ing Consent Decree.hist!t~ 

day of ~ ,201..(' . The parties are hereby ordered to comply with the terms 

thereof. 

_ 'tn~1~ 
UJ> TED STATES'DISTRfCT JUDGE 
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